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PRELUMINARY STATEMENT 


This is a supplemental brief submitted by the govern¬ 
ment in support of its appeal from a district court order 
requiring the pre-trial disclosure of the names and addres¬ 
ses of the witnesses it intends to call in the presentation 
of its case in chief at the criminal trial of the defendant- 
appellees herein. This brief is submitted to supplement 
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the government's brief previously filed herein. Since 
the government's initial brief was prepared, the United 
States Congress has acted upon proposed amendments to 
the Federal Rules of Criminal Procedure. This supple¬ 
mental brief will be limited to a discussion of this recent, 
intervening Congressional activity as it affects the issues 
herein. 

The history of the case and the relevant facts art¬ 
fully set forth in the government's initial brief. Since 
that brief was written, however. Congress has acted upon 
the proposed amendments to the Federal Rules of Crim¬ 
inal procedure, specifically deleting that part which had 
proposed adding to Rule 16, a specific provision for the 
disclosure of the government's witnesses upon defense 
demand (Proposed R If,(a)(1)(E). 62 FRD 305 (1074)) with 
an opportunity for the government to seek a district court 
protective order limiting that discovery (Proposed R 16 
(d)(1), 02 FRD 307 (1974)); see 121 CONG. RFC. H 7681 
(daily ed. July 2 h, 1975); 17 CrL 3215, 3216 (Aug. 6. 
1975). The government has set forth in its supplemental 
appendix relevant portions from 2 days of Congressional 
Record. The July 28, 1975 Congressional Record con¬ 
tains material that can also be found in the Criminal Law 
Reporter, 17 CrL 3215 (August 6, 1975). 

When writing its initial brief, the government argued 
that even if that proposed R 16(a)(1)(E) became effective 
it would still vest the district court with discretion to 
deny discovery if the opposing party made a sufficient 
showing and therefore the question raised in the Govern¬ 
ment's third point, was it an abuse of discretion, would 
still have to be answered. 

Congress specifically deleted that discovery provision 
with some strong statements in the legislative history 
as to why it did so. This Congressional action and these 
strong statements make it all the more clear now that the 
district court was not and is still not authorized to com¬ 
pel pre-trial discovery of the Government's witnesses 
in pre-trial motions. 


0 
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\RCil MI NT. 

1111. DISTRICT COl RT HAS NO \l THORITE TO 

order the pre-trial disclosure of the 

GOVERNMENT'S WITNESSES. 

In its initial brief the government argued that if Con¬ 
gress or the draftsmen of the Federal Rules had intended 
that courts should have the authority to order discovery 
of the government’s witnesses in con-capital cases they 
could have so stated in the rules or statutes. That they 
had not so provided, the government argued, is an indi¬ 
cation they intended such things to be nondiscoverable. 

This position has now been strongly reinforced by Con¬ 
gress when it specifically deleted proposed R 16(a)(1)(E) 
which would have provided for such discovery, 121 CONG. 
REC. H7681 (daily ed. July 28, 1975); 17 CrL 3216 
(August 6, 1975). Further, the JOINT EXPLANATORY 
STATEMENT OF THE COMMITTEE OF CONFERENCE 
clearly states that by deleting that proposed section they 
were "thereby making the names and addresses of a 
party's witnesses nondiscoverable”. 121 CONG. REC. 

H 7683 (daily ed. July 28, 1975); 17 CrL 3218 (August 
6, 1975). 

The Conference Committee explains why it did this: 

A majority of the Conferees believe it is 
not in the interest of the effective administra¬ 
tion of criminal justice to require that the 
government or the defendant be forced to re¬ 
veal the names and addresses of its witnesses 
before trial. Discouragement of witnesses 
and improper contacts directed at influencing 
their testimony, were deemed paramount con¬ 
cerns in the formulation of this policy. 

121 CONG. REC. H 7683 (daily ed. July 28, 1975); 17 
CrL 3218 (August 6, 1975). 
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On July 30, 1975, Senator John L. McClellan who was 
one of the Senate Floor Managers of this legislation, 
spoke strongly in support of its enactment. He made it 
clear that the policy choice was directly presented and 
positively resolved by the conferees in favor of protect¬ 
ing witnesses by maintaining their anonymity until the 
last possible moment. This legislation should be under¬ 
stood as congressional disapproval of the type of order 
which the government is appealing herein. Senator Mc¬ 
Clellan said: 

Although it should be obvious, 1 want to empha¬ 
size that the policy choice was directly presented 
and positively resolved in favor of affording all 
possible protection and encouragement to wit¬ 
nesses in Federal criminal cases, lhis includes 
the ability of the prosecutor to assure a reluc¬ 
tant or fearful witness that his identity will not 
be divulged to the defendant prior to appearance 
at trial. Although there may be unusual cases 
involving fundamental fairness, the congressional 
decision on this issue should be taken as clear 
disapproval of the exercise of so-called inherent 
power by the courts to fashion local rules or 
individual orders calling for discovery of wit¬ 
nesses, sec, for example, Fnited States \ . 

Jackson . 508 F.2d 1001, 1000 (7th Cir. 1975) 
and cases cited therein, except insofar as such 
discovery may be* required to effectuate a party's 
right to constitutional due process of law. 

121 CONG. HKC. S 14301 (daily cd. July 30, 1975). 

(See Supplemental Appendix for Appellant.) 1 he govern¬ 
ment submits that this statement is highly significant 
and should be weighted heavily. It is a statement by 
the Senate Manager of this legislation and it resulted 
in the enactment of this legislation which specifically 
deleted the Supreme Court's proposal to provide witness 
discovery. 







This clear congressional statement leaves no doubt 
that Congress disapproves of the only circuit court opin¬ 
ion which has held that a district court has the authority 
to order the pre-trial disclosure of the government's 
witnesses. It is one more reason, in addition to those 
set forth in the government's initial brief, why this 
Court should reject the Seventh Circuit's approach in 
United States v. Jackson, 508 F.2d 1001 (7th C’ir. 

1975). 

This Congressional activity at the end of July, 1975 
should make it clear that the district court does not have 
the authority to order the pre-trial disclosure of all the 
government's witnesses in a non-capital case. Only one 
Circuit Court, the Seventh, has considered this question 
with any care and its ruling has been specifically disap¬ 
proved by Congress. This question is now squarely be¬ 
fore this Second Circuit and the Government submits 
this Court should confirm that Congress has made it 
clear, that absent an unusual case rising to the level of 
protecting constitutional due process, the district court 
cannot compel pre-trial discovery of the government's 
witnesses. 

The Supreme Court, by its rule making authority, 
attempted to provide authority for pre-trial disclosure 
of witnesses by its proposed amendments to the Federal 
Rules of Criminal Procedure. This was done for the 
obvious reason that there is genuine doubt about whether 
a district court had that inherent authority previously. 
Through the orderly processes of law the Congress took 
action deleting that proposed provision which would have 
created the right of discovery and the district court's 
authority to enforce it. This Congressional action, 
therefore, must be seen as affirmative legislation re¬ 
moving from the realm of "inherent authority" any power 
in the usual case to order pre-trial disclosure of the 
government's witnesses. This is clear not only from 
the legislation but from the legislative history cited 





above as well. Congress did not just overlook the ques¬ 
tion. Congress considered it carefully and then said it 
does not believe such discovery is in the interest of jus¬ 
tice and is therefore not going to allow it. 1 his is the 
strongest indication of Congressional intent there could 
be, short of a positive statutory prohibition against wit¬ 
ness list discovery such as the Jencks Act prohibition 
of pre-trial discovery of witness statements, l y 1 .. .C . 
3500. In view of the posture in which this question o*. 
witness lists reached this Congress, such a statutory 
prohibition was not then appropriate. But the deletion 
of this proposed rule was a clear Congressional denial 
of witness list discovery. 

This Court now has the opportunity to make the law- 
in this Circuit clear that the district court exceeds it 
authority in ordering pre-trial disclosure of all the gov¬ 
ernment's witnesses. 

CONCLUSION. 

On the basis of the arguments and law set forth in the 
government's initial brief as well as the arguments set 
forth in this supplemental brief and in view of the clearly 
stated Congressional intent to make witness lists non- 
discoverable the government-appellant respectfully sub¬ 
mits that this Court should reverse the District Court's 
orders of March 11 and May 1, 1975, or, in the alterna¬ 
tive, issue a Writ of Mandamus compelling the District 
Court, the Honorable Edmund Port, to vacate those 
orders and issue a new order denying the discovery of 
the government's witnesses. 
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